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COMFTROLLER GENERAL OF THE UNITED STATES
W/SHINGTON, D.C, 20348

April 16, 1973 Sogo“‘"

Hudson, Creyke, Koehler, Brown & Tacke JCE oG 3 e

17kh R Street, NWo
Washington, DC. 20009

Attention: John J, REEd, ESQO

Gentlemen: 07 0

Reference is made to your letter of February 16, 1073, and previous
correspondence, protesting, on behall of Woerfel Corpucation and Towne
Realty Company (& Joint venture) (hereinafter Woerfel), avard to any
other bidder under invitation for bids (IFB) 10-024-3, issued Wy the
John ¥, Kennedy Space Center (KSC), lational Aeronautics and Space

Administration (NASA). \
]11.
The IFB was issued September 22, 1972, for the construction of

spacecraft asgsembly and encapsulation facilities (SAEF) Nos, 1 and 2,
Bids vere opened October 24, 1972, with the following results:

Hoerfel $4,169,651
Morrison-Knudsen Company (M-K) 4,761,000
5,101,000

Heyl and Patterson, Inc,

The Government estimate for the work was $5,134,320, Because Voerfel's
bid wes significantly lower than the other bids and the estimate, the
contracting officer suspected a misteke and requested toerfel on Octo-

ber 24, 1972, to reviev the bid. By letter of the same date, Vioerfel
advised that & gross clerical error in the emount of {476,000 had

occurred and regquested that its bid be corrected to $h,6U5,651, On
Oxtober 25, 1972, the contracting officer requested Woerfel to suhmit doc-
uments substantiating the mistake and the bid intended, By levter dated
October 26, 1972, Woerfel submitted worksheets and other date and stated
that the mistake arose {rom feilure to e2dd the price of eleciricul work
to the mechenical work price, $1,648,800, to obtain a correct subtotal of
$2,173,800 for the two items. Had the correct subiotel been added to the
other items, it wes alleged that the correct bid would have been $k,640,383,
Vioerfel stated that it believed the documentation would allow WASA ¥ ¥ %

to make a favoreble award of this contract to us * * ¥,

BEST DOCUMERT AVAY 2my £

After consideration of the documentery evidence submitted in support
of the alleged error, NASA's Director of Proczuremeut made the following
determination (quotcd in pertinent part) detcd November 10, 1972:

_ |
E Covilrac! Aoocre Trof “d PUBLISHED DECISION

52 Comp. Gen.__, . ...
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A revievw of the supporiing documentation confirms the
bidder's allegation that the quotation for the electrical
work, as required by Section 16 of the specifications,

vas omitted from recapifulation sheet and was not elsevhere
included in the bid, However, such review Tails to confirm,
in a clear and convineing manney, the amount of the intended
bid, The amount of the Holloway quotation, 3$525,000, which
is specified on Page 8 of 9, was not ineluded in the Woerfel/
‘Towne bid; however, it iz not clear whether the bidder actu-
ally intended to use this quotation or that of a competitor,
Famco, for {he electyical effort,

The exact amount of' Famco's quote prior to bid opening is
subject to copjecture; the bid confirmation letter is dated
October 26, 1972 snd the Woerfel/Towne stamp indicates
receipt on October 30th. 1In this Jetter, Famco reduces its
originul quotation éapparently given telephonically prior to
bid cpening) of $528,000 by $58,000 ($28,000 for vendor mate-
rial reductions and %30,000 for its own labor and material
cuts). Woerfel/Towne may have intended to use the latter
quote because recapitulation sheet 1 of 9 shows "Electrical
Famco  ~29,000 (apparently & recording error) =30,000,"
but there is no indicetion that these amounts vere subtracted
from the totel of the bid submitted, Regardless, based on
the contention of a $525,000 omission (Holloway sheet 8 of 9)
the corrected price per this computation would have been .
$4,699,383, Also, the contractor in rorrecting his bid by
incorporating the $525,000 electrical zubecontractor quote
feiled to edjust the $300,000 overhead and profit figure in
hs original bid,

In cases such as thls where the evidence is clear and convineing
as to the existence of a mistele but ne™ as to the bid intended,
the Comptroller General has consistently ruled that the mistaken
bid mey be disregardcd, See 17 Comp. Gen. 492,493 and .17 id.
536,537, Accordingly, it is hereby determined that the bid of
Vioerfel Corporation/Towne Realty mey be disregerded under {this
procurement and awvard made to the neixt low responsive and
responsible bidder,

By letter of November 14, 1972, NASA coamnicated this determination
to Vioerfel and steted that the bid was being disregarded. The contract
vas awvarded to M-K the same day. On November 15, 1972, Woerfel sent a
telegram to NASA which read in part: :
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* ¥ * THE WOERFEL CORP HEREBY PROTESTS TIIE PROPOSED AWARD
OF THE ABOVE CAPTIONED CORTRACT TO MORRISON AND KNUDSON
/[sie/ €O OF BOISE IDAHO BECAUSE IT IS IN THE BEST INTEREST
OF THE GOVERKMENT TO AWARD THE CONTRACT TO WOERFEL CORP AT
THE REVISED AMOUNT OF FOUR MILLTON SIX HUNDRED FORTY THOU-
SAND THREE HUNDREM EIGHTY Ti{REE DOLLARS WHICH IS $120,617
LOJER THAN THE BID SUBMITTED BY MORRISON KNUDSON 512/ CO,
WE REQUEST THAT OUR MISTAKE IN BID STATEMENT DATED 20 OCTO-

‘BER 1072 BE FORJARDED TO THE CONTROLLER GENERAL FCR DETERMINATION

By telegram dated November 17 and letter of November 27, counsel
for Vloerfel protested to our Office, It was alleged that NASA erred in
refusing to permit correction of Voerfel's bid and in disregarding
Woerfel's bid. Woerfel requested that award be made to it at its orig-
inel bid price, pending a determination of the merits of the mistake in
bid request and that, if correction was proper, the contract price could
be adjusted accordingly,

Counsel for Woerfel subsequently filed Civil Action Ne. 72-311
(Hoerfel Corporation and Towne Realty Compeny (A Joint Venture) v,
Dr, James C. Fletcper, Administrator, llational Aeronautics and Space
Administration_and Morrison-Knudsen Company, & corporation) in the
United States District Court for the Middle Distrigt of Florids,
Orlando Division, on December 26, 1972, Plaintiff demanded judgment
as Tollows: declaring that defendant, lASL, acted unlawfully, arbi-
trarily, and capriciously in awarding the contract in auestion to the
defendant M-ll; vacating and setting aside the unlawful contracts awarded
to M~K; tempcrarily restraining the defendents from performing under the
contract; temporarily and permanently enjoining the defendants from per-
forming under the contract; directing NIASA to reconsider the offers sub-
mitted, including pleintiff's, or alternatively issuing a new IFB; and
providing other relief as night be just and proper. By order of Jayu-
ary 15, 1973, t.i1e court denied the application for a temporary restrain-
ing order, stating in part thai:

Should the Comptroller General determine that NASA
acted erroncously and that the contract should he withdrawm
from Morrison-knudsen, permitting the contract to be with-
dravm after more than one-twelfth (1/12) had been completed
would still not have as eerious complications as holding the
contract in abeyance as plaintiff requests ¥ # ¥

As to the other matters alleged in the complaint, a pretrial conference
has been scheduled for April 24, 1973, and a triasl date of April 30, 1973,
has been set., In this regard, it is the policy of our Office not to issue
a decision on tne merits of a protest vhere the material issues involved
are likely to be disposed of in litigation before a court of competent

REST DOCUMENT gy, Aoy .3 -
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jurisdiction, B-174052, August 29, 1972, However, since the District
Court order rcasonably contemplates that our Office will render a deci-
slon, we will consider the protest on the merits at thie time. 52 Comp.,
Gen. (B-175223, September 25, 1972),

For the reavons which follow, we find no basis to sustain the protest.

The initial question for determination is your contention tl.at NASA's
decision denying correction of the Woerfe) bid was erroneous, To permit
correction of an alleged error in bid prior to award, the bidder must sub-
mit clear and convincing evidence that an error has been mnde, the manner
in vhic!, the error oncurred and the intended bid price, u9 Comp, Gen, heo,
482 (1970) and NASA FR 2,k05-3(d)(2), The weight to be given such evidence
is a question of fact to be considered by the administratively designated
evaluator of the evidence, 51 Comw, Gen, 1 (1971), After a review of the
.record, we conclude that )ASA's determination was reasonable, since it is
not possible to ascertein the intended bid price from the bidder's work-
papers, If the intended price for the electrical work was $525,000, as
indicated on page 8 of 9§ of the workpapers, addition of this amount, plus
an adjustment in the insurance and bond costs based on & percentage of
the cost, would yield a worrected bid price of $699,383, On the other
hand, if the $59,000 deduction on Fameco's electrical price (noted on
page 1 of 9 but not otherwise included in the calculutions) was meant to
be deducted from the total bid price of $4,609,383, the corrected bid
price would be 54,640,363, as contended by Voerfel in its October 26,
1972, letter, Another possibility 1s that the $59,000 amount was meant
to be deducted from the §5125,000 electrinal quote befcre the application
of insurance ~ud bond factcrs, walch would preduce & third bid price,
it cannot be Setermined from the vorkpapers which of these possibilities,
if eny, represents the intended bid price, In eny event, since in one
place in the worksheets the bidder is using one electricel subcontractor's

" quotatisn and :.n another place indicates a $59,000 deduction from ancther
electrical subtontractor, it is not clear which subcontractor's quotation
the bidder inteaded to rely wpon in preparing the bid.

Hovever, notwithstanding the decislon denying correction, you further
contend that NASA officiels erred in disregarding Woerfel's bid and pro-
ceeding to avard the contract to M=K, You allege that NASA acted arbi-
trarily and in violation of NASA PR 2.405-3(e), which provides, inter alisa,
that & bidder, as & matter of right, may have his clain of mistake deter-
mined by the Cowptroller General and that ell doubtful cases will be for-
warded to the Comptroller General for edvance decision. Section 2.405-3(a)(5)
of' the regulations provides furthoer:

Vhere the bidder fails or refuses to furnish evidence in
support of & suspected or elleged misteke; the contracting
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officer shall consider the bid as submitted unless the
amount of the bdid is so far out of line with the amounts
of other bids received or with the amount estimated by
the Governnent or determined by the contracting officer
to be reasonable, or there are other indications of error
80 clear, as yreasonably to justify the conclusion that
acceptance ol the bid would be unfair to the bidder or
to other bong fide bidders, in vhich case it may be
rejected, 'The attempts made to obtain the information
required and the action teken with respect to the bid
shall be fully documented,

Several depisions of our Office are cited which you contend support
"* ¥ ¥ the right of a bidder who claims mistake to be entlitled to award
At the original bid price, if the correcvied price would still be lovwest
¥ % ¥," B~176111, November 7, 1972; B-174957, May 30, 1972; B-173031,
September 17, 1971; and h2 Comp, Gen, 723 (1963), Particular reliance
is placed upon B-165405, October 24, 1968, which permitted the original
erroneous bid to be considered for award since acceptance of such & bid
vould not be prejudicial to other bidders where the evidence clearly
indicated that the bid would have been lowest even if corrected., The
decision quoted section 1-2,406-3(d)(5) of the Federal Procurement Regu~ -
lations, which is similar to JASA PR 2,406-3(d)(5), In summary, your
contention is that, in light of the NASA regulations and decisions of
our Office, after FASA officials refused to correct Woerfells bid, they
vere not only permitted dbut oblipgated to consider Woerfel’s original bvid
as submitted, or, et the very leest, obligated to auery Woerfel as to itc
desire in the matter before disregarding the bid, It is also contended
that NASA should have withheld award to lM-K pending « decision on the
nerits of Voerfel's mistake in bid claim by our Office, You point out
that not only did MASA feil to ask Voerfel if it would accept the con-
tract at the original bid price, but also that Woerfel was allowed no
time to express i{s intent since the notice that its bid was being disre-
garded wvas sent on the same day the contract was awarded to M-K.

Rormally, wnere & bidder ellepges a misteke efter bid opening, he is
not then free to welve his right to have the bid rejected because of mis-
teke, To permit g bidder to do so would be tantamount to allowing the
ostensible lovr bidder to elect, after bid opening, whether to stand on
the bid, nr withdraw it, depending upon vhich course of action appeared
to be in his best interests., 37 Comp. Gen. 579, 582 (1958). However,
a5 the decisions you have cited point out, our Office has permitted
acceptance of an original bid where the bidder established thnt an error
had bzen made in the bid, but has not established the intended bid yprice.
The rationele of those decisions has been that where it is clear thet
the corrected bid would still have been lowvest, even though the smount of
the intended bid could not be cleerly proved for the purpose of bid cor-
rection, no prejudice to the other vidders wovld resuli by acceptance of

thie original bid.
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Before considering the propriety of NASA's decision to disregard
Woerfel's bid, it must be determined vhether the eyldence clearly shows
that the bid would have remained low if corrected, JIn Woerfel's Qato-
ber 26, 1972, letter, after aduipg the omitted {525,000 electrical price,
appropriate upward adjustments were made for insuregnce and bond costss
however, the $300,000 overhead and profit figure was wichanged, "he
$300,000 emount represents approximately 7.7 percent of the original
“uncorrected subtotal for the nine items of work involved (&3,852,2355-
Therefore, it is conceivable that if the $525,000 electrical price had
‘peen ‘ineluded in the total estimate for the work, the bid price could
have been §h,756,763, alloving for the overhead and profit and insurance
and bond costs., Further, we note thut vwhile Voerfel has allcged an omis=-
sion of $525,000 for the electrical vork, the Government estimate for that
work wae approximately $700,000, ) '

In 48 Comp. Gen. 748 (1969), our Office considered & request for
correction where the Government estimate for the omitted work item was
$31,000, the low bidder cleimed omission of a $21,000 quote, and coxyec-
tion on the basis claimed would have made the bid only about $500 lover
than the next low bid of $272,464, Ve held that, under the circumstances,
the facts were not sufficiently clear to wvarrant correction, stating:

The correction of mistakes in bid has always been a
-vexing problem, It has been argued that bid correction
after bid opening and disclosure of prices duoted compro-
mises the integrity of the competitive bldding systen,
end, to some extenl at least, this is true, For this
reason, it has been advocated that iic fovernment should
adopt & policy which would pemit contractors to withdrav,
but not to correct, erroneous hids., Ve do not agree com-
pletely with this position, since we believe there are
cases in which bid correction should be permitted., Ve
do agree that, regardless of the good {2ith of the party
or parties involved, correction shoula ie denied in eny cese
in which there cxists any reasonable basis for argument thet
public confidence in the integrity of the competitive bidding
system vould be adversely affccted thereby, The present case,
it scems to us, fells in this category.

In our view, the instant case falls within this xule and on this basis
alone a claim for correction or withdraval o” the claim of error must be
denied.

Moreover, even if it is assumed that Woerfel's corrected bid is
cleerly lowest, we find no baesis in the regulations or the decisions of
this Office to conclude that NASA erred in disrepexding the bid, NASA
PR 2.405-3(a)(5) is, on its face, inepplicedle to the circunsiences here,

-6 -
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since it deals with the sitviation vhiere s bidder feils or refuses to
furpish any evidence {n swport of e suspected or alleged mistake,
In B-105405, supra, end p-\605673, April 7, 1970, similar regulatory
lanpuage was cited foy the purpose of providing guidance in the con-
sideration of the original pid in situstions where the low bidder hed
indicated his wvillingness and 4desire, prior to the decision on correc-
. tion, to accept award at the originel Wid price if correction were
“denied, See, in this pegard, 42 Comp. Gen., supre, at 725, In the
-instant case, we do not regard the language in Woerfel's October 26,
1972, letter concerning a "Lavorable" contract awvard as indicating that
Woerfel desired avard ot the original bid price if correction were denied,
lorcover, even after depial of correction, the only request in Woerfel's
November 15, 1972, telegran {o NASA was that avard be made at the cor-
rected price, The firgt dndication of a desire to be ewarded the con-
tract at the original pricey is Vloerfel's November 17, 1972, telegram to
our Office, This vas 3 days efter avand to M-K,

Our decision B-173031, supra, likewdse is distinguishable from the
facts of the present ¢ase in that the low bidder specifically requested
avard at the origipal id parlce if correction viere not permitted., As.
for decisiocns B~1T4957 and B-176111, supra, the former involved a situa-
tion vhere the bidder £ailed to fumish evidenne as to its intended bid
price, and in the latter w held thaet since the Covurnment erred in fail-
ing to detemine that s miyfake had deen made, award at the original price
wvas not legally enforeeable and the bidder should be given the option of
vithdrawing its bid or waiving the mistake, the alternative following on
the statement of the b dder to our Office that withdrawal was not an
acceptable solution. Fwther, in this resvect, see B-164910, October 25,
1956, where it wes held

It is true that in certein cases vhere & bidder has
estahlished thet an erxror head been mede in its bid but
not ivs intended bid price, our Office . as authorized
acceptance of itg ordginal bid on the basis that it was
the lowest bid and., therefore, not orejudiciel to other
bidders, It should Le noted tnet in those ceses, the
bidder had advised. the contrasting officer thet if he
could not permit correction of the bid ti-:t the bid ve
considered for avernd &s originally submitted, ¥ % ¥

Under the circumstepces presented, ve cenclude that NASA was not
obligated to consider \Veexfel's originel bid or to query Voerfel as to
its willingness to accept aviard at the original bid price., lor daid HASA
PR 2,405-3(e) lmpose an obligation to withhold eward to M=K pending our
decision on the merits of the rmistake in bid claim. PFinally, it would
have bheen improper for IASA to have followed ihe course of action suge
gested in your llovemaer 27, 1972, letter to us, thet is, averd to Woerfel
at the oripinel bjid price follored by detc mination of the misitere in oid
claim, D-164910, sunre,

-7 -
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Fraom the oregoines
action Laken _regsy
protes 8 genied.

gL e new ihe ini.stra.’o ve
\Ioeri‘el‘ 14 ve yoper pccordt gy, the
Sincerew yours
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